Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Appeals for 
the Federal Circuit and the United 
States Court of International Trade 


OCTOBER 23, 1985 


This issue contains: 
U.S. Customs Service 
T.D. 85-164 (Correction) 
Proposed Rulemaking 
U.S. Court of Appeals for the Federal Circuit 
Appeal No. 84-1766 
U.S. Court of International Trade 
Slip Op. 85-99 


THE DEPARTMENT OF THE TREASURY 
U.S. Customs Service 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
U.S. Customs Service are subject to correction for typographical 
or other printing errors. Users may notify the U.S. Customs 
Service, Office of Logistics Management, Printing and Distribution 
Branch, Washington, D.C. 20229, of any such errors in order that 
corrections may be made before the bound volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402. 





U.S. Customs Service 


Treasury Dectston 


19 CFR Part 101 
(T.D. 85-164) 


Customs Regulations Amendment Relating to a Change in the 
Customs Service Field Organization—Hidalgo and Progreso, 
Texas—Correction 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule/correction. 


SUMMARY: In FR Doc. 85-23005 published as T.D. 85-164 in the 
Federal Register on September 26, 1985 (50 FR 38978), § 101.3(b), 
Customs Regulations (19 CFR 101.3(b)), was amended to change the 
Customs field organization by extending and redefining the geo- 
graphical limits of the ports of entry of Hidalgo and Progreso, 
Texas. The change will enable importers, now operating produce 
sheds outside the port limits, to apply for a special permit for the 
immediate delivery for the transportation of fresh fruits and vege- 
tables arriving from Mexico for human consumption. 

On page 38978 in the third column, it stated that in pertinent 
part, the new port limits for Hidalgo would include the following 
territory: “* * * west on FM-1925 to FM-881 * * *” It has been 
brought to Customs attention that the correct boundary should be 
“* * * west on FM-1925 to FM-681 * * *” Accordingly, the new 
port limits of Hidalgo are revised to reflect this change. 


EFFECTIVE DATE: October 28, 1985. 
FOR FURTHER INFORMATION CONTACT: Denise Crawford, 


Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue NW., Washington, D.C. 20229 (202-566-8157). 


Dated: October 4, 1985. 
B. JAMES FRiTz, 
Director, 
Regulations Control and Disclosure Law Division. 


[Published in the Federal Register, October 11, 1985 (50 FR 41488)] 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 


Proposed Change in the Customs Service Field Organization— 
Pascagoula, Mississippi 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations by extending the geographical limits of the port of entry of 
Pascagoula, Mississippi. The proposed change would extend the ex- 
isting port limits to include all of Jackson County, Mississippi. 
These extended port limits, which would coincide with the jurisdic- 
tion of the Jackson County Port Authority, would encompass areas 
undergoing industrial development and growth thereby allowing 
them access to Customs services. Moreover, they would enable Cus- 
toms to provide better service to carriers, importers and the public. 


DATE: Comments must be received on or before December 9, 1985. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to and inspected at the Regulations Control Branch, U.S. Customs 
Service, 1801 Constitution Avenue, NW., Room 2426, Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Bernie Harris, Office 
of Inspection and Control, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, Customs proposes to amend 
§ 101.3, Customs Regulations (19 CFR 101.3), by extending the geo- 
graphical limits of the port of entry of Pascagoula, Mississippi. 

Prior to this proposal, T.D. 56333, published in the Federal Regis- 
ter on January 12, 1965 (30 FR 344), extended the geographical 
limits of Pascagoula, Mississippi, to include the corporate limits of 
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Pascagoula, and that area lying eastward of the city limits to 88° 
28 minutes west longitude, and south of 30° 23 minutes north lati- 
tude to the existing shoreline. 

The proposed change would extend the existing port limits to in- 
clude all of Jackson County, Mississippi. These extended port 
limits, which would coincide with the jurisdiction of the Jackson 
County Port Authority, would encompass areas undergoing indus- 
trial development and growth thereby allowing them access to Cus- 
toms services. If the proposed change is adopted, the list of Cus- 
toms regions, districts, and ports of entry in § 101.3(b), Customs 
Regulations, will be amended accordingly. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552) and § 1.6, Treasury De- 
partment Regulations (31 CFR 1.6), and § 103.11(b), Customs Regu- 
lations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Customs Headquarters, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


AUTHORITY 


This change is proposed under the authority vested in the Presi- 
dent by section 1 of the Act of August 1, 1914, 38 Stat. 623, as 
amended (19 U.S.C. 2), and delegated to the Secretary of the Treas- 
ury by Executive Order No. 10289, September 17, 1951 (8 CFR 
1949-1953 Comp. Ch. II) and pursuant to authority provided by 
Treasury Department Order No. 101-5 (47 FR 2449). 


List or Supsects In 19 CFR Parr 101 
Customs duties and inspection, Imports, Organization. 


REGULATORY FLExipiuitry ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal. Customs routinely establishes, 
expands, and consolidates Customs ports of entry throughout the 
U.S. to accommodate the volume of Customs-related activity in var- 
ious parts of the country. Although this change may have a limited 
effect upon some small entities in the Pascagoula, Mississippi, area, 
it is not expected to be significant because the extension of the 
limits of Customs ports of entry in other locations has not had a 
significant economic impact upon a substantial number of small 
entities to the extent contemplated by the Regulatory Flexibility 
Act. Accordingly, it is certified under the provisions of §3 of the 
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Regulatory Flexibility Act (5 U.S.C. 605(b)) that the amendment, if 
adopted, will not have a significant economic impact on a substan- 
tial number of small entities. 


Executive OrpER 12291 


Because the proposed amendment relates to the organization of 
the Customs Service, pursuant to § 1(a\(3) of E.O. 12291 this propos- 
al is not subject to the Executive Order. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, U.S. Customs Service Headquarters. How- 
ever, personnel from other Customs offices participated in its devel- 
opment. 

WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: September 12, 1985. 
EDWARD T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 8, 1985 (50 FR 40982)] 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 84-1766) 


MASSACHUSETTS INSTITUTE OF TECHNOLOGY, PETITIONER v. AB 
FortT1A, PHARMACIA AB, PHARMACIA FINE CHEmicALs AB, 
PuHarMAciA, INc. AND U.S. INTERNATIONAL TRADE COMMISSION, 
RESPONDENTS 


David E. Brook, Hamilton, Brook, Smith & Reynolds, of Lexington, Maryland, and 
Harvey Kaye, Lalos, Leeds, Keegan, Lett, Marsh, Bentzen & Kaye, of Washington, 
D.C., argued for petitioner. With them on the brief were James M. Smith and Leo R. 
Reynolds, of Hamilton, Brook, Smith & Reynolds and David S. Klontz, of Lalos, 
Leeds, Keegan, Lett, Marsh, Bentzen & Kaye. 

Maurice B. Stiefel, Hubbell, Cohen, Stiefel & Gross, P.C., of New York, New York, 
argued for respondent AB. With him on the brief were Marc S. Gross, Thomas C. 
Pontani and James A. Quinton. 

Wayne W. Herrington, Office of the General Counsel, United States International 
Trade Commission, of Washington, D.C., argued for respondent International Trade 
Commission. With him on the brief were Lyn M. Schlitt, General Counsel and Mi- 
chael P. Mabile, Assistant General Counsel. 


Appealed from: United States International Trade Commission. 


(Appeal No. 84-1766) 


MASSACHUSETTS INSTITUTE OF TECHNOLOGY, PETITIONER v. AB 
Fort1a, PHARMACIA AB, PHARMACIA FINE CHEMICALS AB, 
PHARMACIA, INC. AND U.S. INTERNATIONAL TRADE COMMISSION, 
RESPONDENTS 


(Decided October 7, 1985) 


Before Markey, Chief Judge, FrRiepMAN, and Ricu, Circuit 
Judges. 

Ricu, Circuit Judge. This appeal is for the final decision of the 
United States International Trade Commission (Commission or 
ITC) in Certain Limited-Charge Cell Culture Microcarriers, Investi- 
gation No. 337-TA-129, an investigation under section 337 of the 
Tariff Act of 1930, as amended, 19 USC 1337 (section 337), deter- 
mining that there was no violation of section 337 by the importa- 
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tion of certain biological cell culture products by respondents AB 
Fortia, Pharmacia AB, et al. We affirm. 


BACKGROUND 


Cell culture technology is concerned with the development of the 
most efficient and safe or hygienic means of growing different 
types of cells, «shich are important for the production of cell 
growth by-prociucis, including viral agents for vaccines, interferon, 
and hormones, Mammalian cells in particular are used to synthe- 
size many valuable proteins. In many cases, the best or only source 
of these proteins is culturing the mammalian cells known to 
produce them. Interferon, for example, is a glyco-protein product of 
certain mammalian cells such as fibroblasts (connective tissue) or 
lymphocytes (white blood cells). 

Culturing mammalian cells on a large scale requires strict nutri- 
tional and environmental controls. Among these environmental re- 
quirements is the need for a solid surface or substrate on which the 
cells can grow. The majority of mammalian cells are thus said to 
be “anchorage-dependent.” One technique for culturing anchorage- 
dependent cells on a large scale involves the use of cell culture 
“microcarriers,’ which are microscopic beads suitable for cell at- 
tachment and growth. 

The earliest microcarrier culture system was developed in the 
Netherlands by Dr. Anton L. van Wezel, conceded to be the 
“father’ of micorcarriers, and was reported in the journal Nature in 
1967. In this research, Dr. van Wezel employed commercially avail- 
able anion exchange resin beads, specifically respondent Pharma- 
cia’s DEAE-Sephadex A-50 (A-50) beads, which he called “micro- 
carriers.” As a result of the positively charged amino (diethylamin- 
oethyl, or DEAE) groups attached to the beads, these A-50 beads 
have a positive ionic charge on their surfaces. The amount of posi- 
tive charge is known as the “total charge capacity.” Mammalian 
cells, which are negatively charged, attach and grow on the A-50 
beads because of the positive charge groups. 

When Dr. van Wezel attempted to increase the concentration of 
A-50 beads in his cell cultures, he encountered problems that he 
characterized as the “toxicity phenomenon,” and reported these in 
a 1969 article in the journal Biotechnology and Bioengineering. Al- 
though van Wezel experimented with beads having a lower total 
charge capacity than the A-50 beads in an attempt to overcome the 
toxicity phenomenon, he reported in a 1973 article that the toxicity 
problem could best be overcome by coating the beads with a nega- 
tively charged polyanion, nitrocellulose. 


THe MIT Patents 


Research at Massachusetts Institute of Technology (MIT) in the 
microcarrier field was initiated as a result of a National Science 
Foundation grant in 1974. In September, 1975, David Levine of the 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 9 


MIT research team delivered an oral presentation in Birmingham, 
Alabama, printed copies.of which were distributed to a number of 
scientists (the “Birmingham paper”), which indicated that optimal 
cell adhesion and growth could be obtained by reducing the total 
charge capacity of microcarriers such as the A-50 beads. 

In December, 1975, the MIT group observed that significantly im- 
proved cell growth was occurring on synthesized microcarriers that 
had total charge capacities! considerably lower than the A-50 
beads. Further experiments by the MIT group indicated that the 
appropriate charge capacity range was 0.1 to 4.5 microcarrier 
charge milliequivalents (meq) per gram. Microcarriers having 
charge capacities within this limited range were termed “limited- 
charge cell culture microcarriers.” 

The MIT group filed a patent application covering the develop- 
ment of limited-charge cell culture microcarriers on November 11, 
1976, and on October 19, 1977, filed a continuation in-part (C-I-P) 
application that included experimental results obtained subsequent 
to the filing of the parent application. The claims in the C-I-P ap- 
plication pertained to the use of limited-charge (0.1 to 4.5 meq/ 
gram, measured on the MIT basis) cell culture microcarriers to 
grow anchorage-dependent cells and to produce cell-growth by-prod- 
ucts. The C-I-P application issued as U.S. Patent No. 4,189,534 
('534 patent) on February 19, 1980. The parent application was re- 
stricted to claims directed to the microcarriers per se, and a divi- 
sional application with those claims issued as U.S. Patent No. 
4,293,654 ('654 patent) on October 6, 1981. 

To commercially develop its microcarrier technology, MIT li- 
censed Flow General, Inc., under the '534 and '654 patents. Flow 
General and its subsidiary Flow Laboratories (collectively, “Flow’’) 
are located in McLean, Virginia, and manufacture and sell prod- 
ucts for cell culturing, including media and sera required for cell 
growth. The microcarriers involved in the process at issue here 
were actually manufactured in Scotland. Flow Laboratories, Ltd., 
Flow’s subsidiary in Scotland, purchased the commercially avail- 
able uncharged Sephadex G-50 beads from Pharmacia, to which 
the positively charged DEAE groups were attached. The microcar- 


'The term “charge capacity” is borrowed from ion exchange bead technology. The capacity of an ion exchang- 
er is a quantitative measure of its ability to take up (bind with) exchangeable counter ions and is determined by 
(1) the total number of charged groups attached to the bead and (2) the accessibility of the charged groups to the 
counter ions. Capacity may be expressed as “total capacity” or “available capacity.” The “total capacity” is the 
amount of charged or potentially charged groups per gram throughout the matrix of ary ion exchange beads, 

less of whether they are actually available for binding. The “available capacity” is the actual charge ca- 

pacity obtainable under specified experimental conditions; it is a measure of the number of charged groups actu- 

ally available for taking up counter ions. The “available capacity” is thus actually less than the theoretical 
“total capacity.” 

The MIT group expresses “charge capacity” in the claims of its patents in terms of milliequivalents (meq) per 
gram of dry, untreated microcarriers (the “MIT basis”). This method of expressing charge capacity is unique to 
MIT’s patents. The conventional method of expressing the charge capacity of ion exchange beads is in terms of 
meq per gram of polymer beads after treatment (the “conventional basis”). Both methods of measuring refer to 
“total capacity.” The difference is that in the context of the MIT patents, the “untreated” microcarrier is the 
entire microcarrier minus the charge-supplying groups, while the conventional basis of measuring includes the 
weight of the charge-supplying moieties in its denominator. The conventional basis of measuring charge capacity 
thus results in’a slightly lower value than the MIT basis. 
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riers were bottled in Scotland, then shipped to the United States 
for final quality control testing. 

MIT later agreed to a modification of its original agreement with 
Flow, effective January 1, 1981, that appointed Flow as the exclu- 
sive licensing agent for MIT i in regard to limited-charge cell culture 
microcarrier technology, in return for which Flow guaranteed min- 
imum annual royalties to MIT of $400,000 


THe SEcTION 337 INVESTIGATION 


The ITC investigation under review here was initiated on July 
19, 1982, based on a complaint filed under section 337 by MIT and 
Flow. Pharmacia AB (formerly known as AB Fortia), Pharmacia 
Fine Chemicals AB, all of Upsala, Sweden, and Pharmacia, Inc., of 
Piscataway, New Jersey (collectively, Pharmacia”), were named as 
respondents. 

Pharmacia imports three microcarrier products into the United 
States. Their “ lex” microcarriers admittedly have a total 
charge capacity of 0.1 to 1.5 meq/gram, measured on the conven- 
tional basis. MIT’s complaint alleged that Pharmacia’s microcar- 
riers infringed MIT’s ‘534 and ‘654 patents and that their importa- 
tion from Sweden constituted unauthorized manufacture abroad. 
As a result of MIT’s complaint, the Commission initiated this inves- 
tigation, made its final determination on November 18, 1983, and 
issued a written opinion on November 22, 1983. 


THE COMMISSION DECISION 


The Commission determined there was no violation of section 337 
because the ‘534 and ‘654 patents were invalid and because, to the 
extent there was “an industry * * * in the United States” within 
the meaning of section 337, the importation and sale of Pharma- 
cia’s Cytodex microcarriers did not substantially injure that indus- 
try. 

Based upon an examination of the scope and content of the prior 
art and the patent claims, the Commission concluded that the in- 
ventions claimed in the ‘534 and ‘654 patents would have been obvi- 
ous. The Commission noted that the prior art A-50 ion exchange 
beads were “well-known to be useful as cell culture microcarriers,” 
and that the only difference between the A-50 beads and the 
claimed microcarriers “is the lower charge capacity of the latter.” 
The “toxicity phenomenon” noted by van Wezel with respect to 
high concentrations of A-50 beads was known to have been over- 
come by pretreatment with serum or a polyanion, such as nitrocel- 
lulose. The Birmingham paper expressly stated that to reduce the 
total charge capacity of the A-50 beads would have the same effect . 
as the pretreatment. Finally, the Commission noted that the prior 
art clearly showed how to achieve this reduced charge capacity, 
and also indicated that anion exchange beads with such a reduced 
charge capacity were already commercially available. On this basis, 
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the Commission concluded that the claimed inventions would have 
been obvious. 

The Commission also found that there were two separate indus- 
tries under the two MIT patents because microcarriers (covered by 
the ‘654 patent) and cell growth by-products (covered by the ‘534 
patent) were distinct commercial products. Specifically, the Com- 
mission found that operations under the ‘654 patent were not “an 
industry * * * in the United States” because all of Flow’s micro- 
carriers were manufactured in Scotland and the nature and signifi- 
cance of Flow’s activities in the United States with respect to them 
did not justify treatment as “an industry in the United States.” 
The second industry, defined in terms of operations under the '534 
patent (covering the process of using the ‘654 microcarriers to grow 
mammalian cells and recover cell growth by-products), was found 
to be “an industry” within the meaning of section 337, because 
Flow manufactured the cell growth by-product interferon in the 
United States using the ‘534 patent. However, because Pharmacia 
did not import cell growth by-products made by the ‘534 process, 
the Commission found there could be no injury to the industry. 


OPINION 


SECTION 337 
Section 337 of the Traffic Act of 1930, 19 USC 1337, provides in 


relevant part: 


(a) Unfair methods of competition and unfair acts in the im- 
portation of articles into the United States, or in their sale by 
the owner, importer, consignee, or agent of. either, the effect of 
which is to destroy or substantially injure an industry, effi- 
ciently and economically operated in the United States, or to 
prevent the establishment of such an industry * * * are de- 
clared unlawful * * *. 


Patent infringement and unauthorized importation of a product 
manufactured abroad by means of a process covered by the claims 
of an unexpired, valid United States patent are unfair acts or 
methods of competition under section 337. Defenses to a charge of 
unfair competition under section 337 thus include both non-in- 
fringement and invalidity of the patent(s) at issue, as well as proof 
that the acts involved do not “substantially injure an industry 
* * * in the United States.” See 19 USC 1337(c). 


PATENT INVALIDITY 


The Commission’s determination that the patents involved in 
this investigation are invalid was based on a legal conclusion that 
the inventions claimed in both the '534 and '654 patents were “ob- 
vious.” 35 USC 103 states that “[a] patent may not be obtained 
* * * if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a 





12 cUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 43, OCTOBER 23, 1985 


whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art * * * .” Here, the Com- 
mission correctly stated that under Graham v. John Deere, 383 US. 
1,17 (1966), obviousness is determined by examining the scope and 
content of the prior art and ascertaining the differences between 
the prior art and the claims at issue. In the proceedings before the 
Commission as well as before this court, MIT premised its asser- 
tions of nonobviousness largely on claim 1 of the ‘654 patent, per- 
mitting the validity of the ‘534 patent to stand or fall with the ‘654 
patent. 
Claim 1 of the '654 patent reads: 


Cell culture microcarriers having a degree of substitution 
thereon with positively-charged chemical moieties sufficient to 
provide a charge capacity of from about 0.1 to about 4.5 meq/ 
gram of dry, untreated microcarriers. 


In examining the scope of the prior art, the Commission identi- 
fied several references as “most pertinent” in concluding that the 
claimed inventions were obvious. The Commission first noted that 
the claimed microcarriers were essentially identical to the prior art 
DEAE-Sephadex A-50 ion exchange beads, which were well-known 
to be useful as cell culture microcarriers. The only difference be- 
tween the prior art A-50 beads and the claimed micocarriers is the 
lower charge capacity of the latter. 

The Commission then examined the work of Dr. van Wezel, 
noting that the “toxicity phenomenon” he disclosed in 1969 was 
known to have been overcome by pretreating or coating the A-50 
beads with serum or a negatively-charged polyanion, such as nitro- 
cellulose or carboxymethylcellulose. This coating procedure was de- 
scribed in detail in a 1973 article by van Wezel and other. 

The Commission also considered the Birmingham paper as prior 
art. The Birmingham paper teaches that a reduction in the total 
charge capacity, specifically that reducing the total charge capacity 
of the A-50 beads, “would have the same effect” as the pretreat- 
ments described by Dr. van Wezel and others. 

The Birmingham paper was orally presented by Dr. Levine of the 
MIT group to the First International Cell Culture Congress in Bir- 
mingham, Alabama, September 21-25, 1975. The conference was at- 
tended by 50 to 500 cell culturists. Prior to the conference Dr. 
Levine gave a copy of the paper to the head of the conference. 
Afterward, copies were distributed on request, without any restric- 
tions, to as many as six persons, more than one year before the 
filing date of the '534 and '654 patents. 

MIT argues that the Birmingham paper is not prior art because 
it is not a “printed publication” within the meaning of 35 USC 
102(b). The Commission, however, concluded that it was a “printed 
publication,” relying on two cases decided by each of our predeces- 
sor courts, Garrett Corp. v. United States, 422 F.2d 874, 164 USPQ 
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521 (Ct. Cl. 1970), and In re Wyer, 655 F.2d 221, 210 USPQ 790 
(CCPA 1981). 

In Garrett, the reference involved was a report of a British gov- 
ernment agency. As in this case, there was no question that the 
reference was “printed,” only whether it was a “publication.” 
Copies of the reference in question were distributed without restric- 
tion to various British and American government agencies, as well 
as to six commercial companies. The Court of Claims held that 
“Tw]hile distribution to government agencies alone may not consti- 
tute publication, distribution to commercial companies without re- 
striction on use clearly does.” 422 F.2d at 878, 164 USPQ at 524. 

In Wyer, appellant’s application for an Australian patent result- 
ed in copies of that application being classified and laid open to 
public inspection at the Australian Patent Office and its five “sub- 
offices” over one year before appellant filed his application in the 
United States. The Court of Customs and Patent Appeals held that 
what occurred in the Australian Patent Office resulted in the pro- 
duction of a “printed publication” within the meaning of § 102(b), 
basing its conclusion on the principle that a document may be 
deemed a printed publication 


upon a satisfactory showing that it has been disseminated or 
otherwise made available to the extent that persons interested 
and of ordinary skill in the subject matter or art, exercising 
reasonable diligence can locate it and recognize and compre- 
hend therefrom the essentials of the claimed invention without 
need of further research or experimentation. 


655 F.2d at 226, 210 USPQ at 794. 

We agree with the ITC’s conclusion that the Birmingham paper 
is prior art. As the Commission noted, between 50 and 500 persons 
interested and of ordinary skill in the subject matter were actually 
told of the existence of the paper and informed of its contents by 
the oral presentation, and the document itself was actually dis- 
seminated without restriction to at least six persons. 

In addition to the work of Dr. van Wezel and the Birmingham 
paper, the Commission also considered another patent, issued on 
July 19, 1977, to three members of the MIT group, entitled “Treat- 
ment of Cell Culture Microcarriers,” U.S. Patent No. 4,036,093 ('093 
patent). The patent discloses a method of treating positively 
charged microcarriers, in particular the prior art A-50 beads, by 
coating them with negatively-charged anions, thereby “overcoming 
deleterious effects which prevent good cell growth.” The ‘093 
patent thus teaches that treating the A-50 beads results in better 
cell growth than using untreated A-50 beads. By implication, the 
‘093 patent thus necessarily teaches that lower actual charge ca- 
pacity A-50 beads will result in better cell growth. 

Finally, the Commission looked at Canadian Patent No. 651,507, 
issued October 30, 1962, to respondent Pharmacia, and at two com- 
mercially available prior art products, Whatman DE-52 and Serva- 
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cel DEAE-32 ion exchange beads, to show that the process of pro- 
ducing ion exchange beads having a total charge capacity in MIT’s 
claimed range was known at the time MIT’s claimed inventions 
were made. These beads are identical in all essential respects to 
the claimed invention except that there is no evidence that anyone 
attempted to grow cells on them prior to the date of the MIT pat- 
ents. 

We agree with the Commission’s determinations that the ‘534 
and ‘654 patents are invalid for obviousness. 

Our conclusion of patent invalidity if dispositive of all other 
issues in this case. We therefore do not reach the other portions of 
the Commission decision appealed from, namely, whether Pharma- 
cia’s Cytodex microcarriers infringe the ‘654 patent and whether 
there was substantial injury to “an industry * * * in the United 
States.” 


CoNCLUSION 


The Commission’s determination that there was no violation of 
section 337 is affirmed. 


AFFIRMED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-99) 


GENE R. MILuerR, PRESIDENT, UNITED TRANSPORTATION UNION 
Loca. 887, PLAINTIFF v. RAYMOND J. DONOVAN, SECRETARY OF 
Lasor, U.S. DEPARTMENT OF LABOR, DEFENDANT 


Court No. 81-7-00855 
Before: Re, Chief Judge. 


On P.tarntiFFr’s Motion ror REVIEW OF ADMINISTRATIVE 
DETERMINATION Upon AGENCY RECORD 


Plaintiff, on behalf of former employees of the Butte, Anaconda 
& Pacific Railway, challenges the Secretary of Labor’s denial of 
certification of eligibility for benefits under the trade adjustment 
assistance program. Plaintiff contends that the Secretary’s investi- 
gation was improperly conducted, and that the Secretary wrongly 
concluded that increased imports did not contribute importantly to 
the Railway workers’ separation from employment. 

Held: Since the Secretary’s denial of certification of plaintiff's 
eligibility for trade adjustment assistance benefits is supported by 
substantial evidence and is in accordance with law, it is affirmed. 


[Administrative determination of the Secretary of Labor denying certification of 
eligibility for worker adjustment assistance benefits affirmed; action dismissed.] 


(Decided September 26, 1985) 


Collins, Collins & Dinardo, P.C.; (Michael H. Doran, on the brief), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch; (Shiela N. Ziff, on the motion), for the defend- 
ant. 


Re, Chief Judge: In this action, plaintiff, on behalf of former em- 
ployees of the Butte, Anaconda & Pacific Railway Company, seeks 
review of a final determination by the Secretary of Labor which 
denied certification of eligibility for benefits under the worker ad- 
justment assistance program of the Trade Act of 1974, tit. II, 
§§ 221-249, 284, 19 U.S.C. §§ 2271-2321, 2395 (1982). Specifically, the 
Secretary found that the workers were not eligible for assistance 
because an increase in imports did not contribute importantly to 
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the closing of either Anaconda Copper Company’s smelter or refin- 
ery; and thus did not contribute importantly to the railway work- 
ers’ separation from employment. 

After reviewing the administrative record and the arguments of 
the parties, the court holds that the Secretary’s denial of certifica- 
tion is supported by substantial evidence and is in accordance with 
law. Therefore, the determination of the Secretary is affirmed. 

On October 3, 1980, plaintiff, on behalf of former employees of 
the Butte, Anaconda and Pacific Railway Company of Anaconda, 
Montana (Railway), filed a petition for certification of eligibility to 
apply for trade adjustment assistance benefits. Pursuant to section 
221(a) of the Trade Act of 1974, 19 U.S.C. § 2271(a), the Office of 
Trade Adjustment Assistance (OTAA) of the Department of Labor ! 
published a notice in the Federal Register stating that it had re- 
ceived a petition and instituted an investigation. 45 Fed. Reg. 
75,368 (1980). 

Section 222 of the Act requires the Secretary to certify a group of 
workers as eligible to apply for trade adjustment assistance bene- 
fits if it is determined: 

(1) That a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened 
to become totally or partially separated, 

(2) That sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) That increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


Trade Act of 1974 § 222, 19 U.S.C. § 2272 (1982). 

Plaintiff contends that increased imports of copper contributed 
importantly to the decline of sales and production by petitioner;s 
employing firm, and to the eventual separation from employment 
of the Railway workers. 

On November 23, 1976, the Railway workers were certified by 
the Secretary as eligible for trade adjustment assistance benefits. 
The certification was based upon the Secretary’s finding that a de- 
crease in tonnage hauled by the Railway, attributable to Anaconda 
Copper’s increased purchases of imported copper ore concentrate, 
contributed importantly to the Railway workers’ separation from 
employment. See 41 Fed. Reg. 53,551 (1976). This certification ex- 
pired on November 23, 1978. A subsequent application for benefits 
was denied on May 2, 1980 because of increases of tonnage hauled 
during 1979 and the first 2 months of 1980. 45 Fed. Reg. 30,742, 
30,744 (1980). 


1 The Office of Trade Adjustment Assistance (OTAA) of the Department of Labor has been delegated the re- 
sponsibility for investigating worker adjustment assistance programs. 29 C.F.R. § 90.2 (1984). 
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The OTAA’s investigation disclosed that the Anaconda Copper 
Company is a vertically integrated mineral producer engaged in 
the mining, processing, and manufacturing of nonferrous. minerals, 
principally copper and uranium. The company, a division of Ana- 
conda Company, which is a subsidiary of Atlantic Richfield Compa- 
ny, operates copper mines both domestically and abroad. Until Sep- 
tember 29, 1980, Anaconda maintained a smelter and refinery in 
Montana, which processed copper from Anaconda’s domestic mines, 
and copper supplied by outside or “toll” customers. An industry- 
wide strike by domestic miners of copper ore forced the closing of 
both facilities on July 1, 1980, and, although the strike was ulti- 
mately settled, neither the smelter nor refinery resumed operation. 

The Butte, Anaconda & Pacific Railway Company is a wholly 
owned subsidiary of Anaconda Copper Company. Over 98 percent of 
the Railway’s freight is hauled for the Anaconda Copper Company. 
The Railway’s principal business is the transportation of copper 
precipitates, concentrates, and by-products from domestic mines to 
the smelter in Anaconda, Montana, and blister copper to the refin- 
ery in Great Falls, Montana. The Railway has 26 miles of mainline 
track and 100 miles of siding track between Butte and Anaconda. 
The smelting process converts copper ore into “blister” copper of 99 
percent purity, which is cast into copper anodes for electrolytic re- 
fining. When the smelter was operational, the anodes were trans- 
ported by the Railway to the refinery and processed into copper 
cathodes. 

The Railway workers did not participate in the strike that 
caused the closing of Anaconda’s smelter and refinery. Neverthe- 
less, the workers were separated from employment because the 
miner’s strike effectively halted the Railway’s business. Stating 
that their continued operation was unprofitable, on September 29, 
1980, Anaconda Copper Company announced the permanent clos- 
ing of both the smelter and refinery. As the primary reason for 
closing the plants, the Company cited the high costs that would be 
required to comply with the Clean Air Act, state pollution laws, 
and OSHA safety regulations. Since ore obtained from the Butte 
mining operations contained sulfur and _higher-than-normal 
amounts of arsenic, Anaconda determined that an “economic engi- 
neering solution to the problem [was] infeasible.” Anaconda stated 
that it would cost approximately four hundred million dollars to 
make the plants comply with federal and state environmental and 
health laws. 

After the Company closed the smelter and refinery, it contracted 
with two Japanese companies for the overseas processing of Ana- 
conda’s copper concentrates. Under the 7-year contract with the 
Japanese firms, which became effective on January 1, 1981, Ana- 
conda will supply 390,000 metric tons per year, which amounts to 
approximately 80 percent of Anaconda’s mine production. The 
OTAA’s investigation anticipated that approximately 50 percent of 
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the copper sent to Japan would be processed on a toll basis for An- 
aconda and ultimately returned to the United States, and that the 
remainder would be purchased by the Japanese companies. 

The OTAA performed a trade and industry analysis pertaining to 
the effect of imports on the domestic copper industry. The investi- 
gation focused on imports of copper ore, blister copper, and refined 
copper. In 1978, imported ore amounted to less than 2 percent of 
domestic production. Imports of copper ore increase 21.4 percent in 
1979 and 171.4 percent during the first three quarters of 1980. Im- 
ports of blister copper decreased 70.3 percent in 1979 from a 5-year 
high attained in 1978. The January through September 1980 period 
saw imports of blister copper increase 62.5 percent. Finally, the in- 
vestigation disclosed that imports of refined copper, which had 
steadily increased since 1975, decreased 50.0 percent in 1979. In 
1980, however, imports increased 103.8 percent. The import-to-con- 
sumption ratio for refined copper was 10.0 percent during the first 
three quarters of 1979 and 19.8 percent for 1980. The Anaconda 
Copper Company did not import refined copper at any time from 
1978 through 1980. 

The OTAA conducted a survey of Anaconda’s customers, includ- 
ing its toll customers, in order to determine whether increased im- 
ports of copper contributed importantly to the workers’ separation 
from employment. The survey disclosed that none of Anaconda’s 
toll customers who responded to the survey had copper refined 
abroad during the period from 1978 to October 1980. Of the 58 non- 
tolling customers who responded, 18 reported purchases of import- 
ed copper. The survey revealed, however, that of the “customers 
who reduced purchases of refined copper from Anaconda and in- 
creased purchases of imported refined copper, the majority also re- 
ported increased purchases from other domestic sources.” 46 Fed. 
Reg. 20, 323 (1981). 

Based on these findings, the Secretary concluded that, since in- 
creased imports were not an important factor in the separation of 
the Railway workers, the workers should be denied eligibility for 
assistance. Although the Secretary recognized that Anaconda’s toll 
copper would be imported to the United States in the latter part of 
1981, he stated that the “magnitude of these future imports is inde- 
terminable at present since the Japanese might purchase a sub- 
stantial portion of the concentrates for use in Japan and the Far 
East.” 46 Fed. Reg. 20,323 (1980). 

Thereafter, plaintiff applied for reconsideration of the adminis- 
trative determination. In support of its application, plaintiff sub- 
mitted a preliminary report prepared by the Environmental Pro- 
tection Agency (EPA), which discussed the role of environmental 
laws in Anaconda Copper Company’s decision to close its smelter 
and refinery. The plaintiff claimed that the report provided “evi- 
dence of foreign competition on the United States copper market.” 
46 Fed. Reg. 25,164 (1981). The Secretary determined that “[tJhe 
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EPA report, although providing some interesting aspects of the 
Clean Air Act’s role in ARCO’s decision to close its Anaconda Cop- 
per’s Montana smelting and refining operation, does not provide 
new evidence to support the petitioner’s claim that increased im- 
ports contributed importantly to the closure.” Jd. at 25,163. Thus, 
the request for reconsideration was denied. Subsequently, by letter 
complaint, plaintiff commenced this action seeking judicial review 
of the Secretary’s final negative determination. 

Section 284 of the Trade Act of 1974 empowers the Court to 
review a decision by the Secretary of Labor which denies certifica- 
tion of eligibility for trade adjustment assistance benefits to assure 
that the determination is supported by substantial evidence in the 
administrative record and is in accordance with law. 19 U.S.C. 
§ 2395(c) (1982); 28 U.S.C. § 2640(c) (1982); see Woodrum v. Donovan, 
5 CIT 191, 193, 564 F. Supp. 826, 828 (1983), aff'd, 737 F.2d 1575 
(Fed. Cir. 1984). The findings of fact by the Secretary of Labor shall 
be conclusive if supported by substantial evidence. Trade Act of 
1974 § 284(b), 19 U.S.C. § 2395(b) (1982). 

Plaintiff argues that the Secretary’s negative determination of 
eligibility should be set aside. In essence, plaintiff challenges the 
nature and extent of the Secretary’s investigation. Specifically, 
plaintiff alleges that he was denied a meaningful opportunity to be 
heard at a public hearing, that the Secretary’s investigation was 
cursory and insufficient, and that the Secretary improperly con- 
cluded that increased imports did not contribute importantly to the 
workers’ separation from employment. 

Section 221 of the Trade Act of 1974 requires the Secretary to 
conduct a public hearing upon request of persons found by the Sec- 
retary to have a substantial interest in the proceedings. 19 U.S.C. 
§ 2271 (1982). Pursuant to section 221, the hearing must be request- 
ed within 10 days after the date of the Secretary’s publication in 
the Federal Register of the notice of receipt of the petition. Jd. In 
this case, plaintiff does not dispute that the Secretary complied 
with the publication requirements of section 221. Rather, plaintiff 
asserts that there is procedural error because the Secretary failed 
to give actual notice of the opportunity to request a hearing. 

It is well established that “[t]he fundamental requisite of due 
process of law is the opportunity to be heard.” Grannis v. Ordean, 
234 U.S. 385, 394 (1914), quoted in Goidberg v. Kelly, 397 U.S. 259, 
267 (1970); see Mathews v. Eldridge, 424 U.S. 319, 348 (1976). Ade- 
quate notice of the opportunity to request a hearing is an element 
of the fair-hearing requirement of the due process clause. See 
Atkins v. Parker, 105 S. Ct. 2520, 2525-27 (1985). It must be noted, 
however, that due process, “unlike some legal rules, is not a techni- 
cal conception with a fixed content unrelated to time, place and 
circumstances.” Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123, 162 (1951) (Frankfurter, J., concurring). “The opportu- 
nity to be heard must be tailored to the capacities and circum- 
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stances of those who are to be heard.” Goldberg v. Kelly, supra, 397 
US. at 268-69. Accordingly, the court may determine whether the 
administrative procedures provided by the Secretary “provide all 
the process that is constitutionally due.” Mathews v. Eldridge, 
supra, 424 US. at 333. 

It is well settled that “because of the ex parte nature of the certi- 
fication process, and the remedial purpose of the trade adjustment 
assistance program, the Secretary is obliged to conduct his investi- 
gation with the utmost regard for the petitioning workers.” Local 
167, International Molders and Allied Workers’ Union v. Marshall, 
643 F.2d 26, 31 (1st Cir. 1981). This is particularly true when work- 
ers appear pro se before the Secretary. See Estate of Finkel v. Dono- 
van, 9 CIT ——, Slip Op. 85-80, at 10 (July 31, 1985). In Estate of 
Finkel, a petitioner for trade adjustment benefits was not given 
actual notice of the 10-day period in which to request a hearing. 
The court held that the Secretary should provide pro se petitioners 
with actual notice of the opportunity to request a hearing. Jd. 
Moreover, the court noted that “‘the cost and administrative 
burden of conveying the additional information is minimal when 
compared with the benefits reaped by the parties and the court 
* * *’” Td. (quoting Tyler v. Donovan, 3 CIT 62, 535 F. Supp. 691, 
694 (1982)). 

In this case, the notice published in the Federal Register invited 
“petitioners or any persons showing a substantial interest in the 
subject matter of the investigation” to request a public hearing no 
later than November 24, 1980. 45 Fed. Reg. 75,366, (1980). In a 
letter to the OTAA that accompanied the initial petition for assist- 
ance, plaintiff did not request a public hearing, but asked “that 
whoever investigates this petition contact me personally so the 
facts can be laid on the table.” In a letter dated November 4, 1980, 
the petitioner requested that “the investigator * * * contact me 
and let me explain our position to him,” and in a telephone conver- 
sation with the OTAA’s investigator expressed the desire to meet 
with the investigator in Anaconda. Although plaintiff wanted to 
present his viewpoint in person, it is clear that no specific request 
was made for a public hearing. It is also clear that the Secretary 
did not view plaintiff's letters as a request for a public hearing and, 
therefore, no public hearing was held. Since “the Secretary is 
obliged to conduct his investigation with the utmost regard for the 
petitioning workers,’ Local 167, supra, 643 F.2d at 31, it is the 
opinion of the Court that the OTAA’s failure to notify the petition- 
er of his right to a public hearing was improper. 

The Court concludes, however, that, in this case, the OTAA’s fail- 
ure to give actual notice does not require reversal because the 
Court finds that plaintiff has not been prejudiced by the lack of a 
public hearing. It is well established that “procedural irregularities 
in administrative proceedings must be prejudicial to a party in 
order to justify judicial intervention.” John V. Carr & Son, Inc. v. 
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United States, 69 Cust. Ct. 78, 87, C.D. 4377, 347 F. Supp. 1390, 1397 
(1972), aff'd, 61 CCPA 52, C.A.D. 1118, 496 F.2d 1225 (1974). The ad- 
ministrative record is replete with materials submitted by the 
plaintiff and indications of telephone communications between 
OTAA and the plaintiff, as well as from other Railway workers. 
Also, the Secretary promptly published the required notices in the 
Federal Register. E.g., 45 Fed. Reg. 75,366 (1980) (notice of institu- 
tion of investigation); 46 Fed. Reg. 20,323 (1981) (notice of negative 
determination of eligibility). In this case, the plaintiff has not dem- 
onstrated any additional materials that he would have presented at 
a public hearing that would have been helpful to his case. Thus, 
the plaintiff has not demonstrated that the Secretary’s failure per- 
sonally to notify him prejudiced his right to a fair consideration of 
his petition by the OTAA. 

Plaintiff also alleges that the OTAA’s Anaconda investigation 
was improper because the OTAA conducted inquiries by mail and 
telephone. Plaintiff contends that, because there was no field inves- 
tigation in Anaconda, Montana, he was denied an opportunity fully 
to explain his position. It is not clear, however, what materials, in 
addition to those submitted by mail and through telephone conver- 
sations, the plaintiff would have produced at a field investigation. 
The nature and extent of the investigation in each case are “mat- 
ters which properly rest within the sound discretion of the Secre- 
tary.” Woodrum v. Donovan, 4 CIT 46, 51, 544 F. Supp. 202, 205 
(1982). 

In Abbott v. Donovan, 6 CIT 92, 570 F. Supp. 41 (1983), petition- 
ing workers claimed that the OTAA abused its discretion by not 
conducting a field investigation. The court stated that, since the 
plaintiffs were unable to “show the appropriateness of and need for 
a field investigation,’ no finding of abuse of discretion could be 
made. Id. at ——, 570 F. Supp. at 47. In this case, plaintiff has 
failed to show a field investigation in Anaconda would have aided 
OTAA’s investigation. Moreover, the investigation undertaken pre- 
sented a clear and accurate picture of the effect of imports on the 
workers’ employment. Therefore, it is the determination of the 
Court that the OTAA did not abuse its discretion by conducting its 
Anaconda investigation by mail and telephone. 

Plaintiff argues also that the Secretary of Labor wrongly con- 
cluded that increases of imports did not contribute importantly to 
the Railway workers’ separation from employment. He contends 
that the findings and determinations of the Secretary are not sup- 
ported by substantial evidence contained in the administrative 
record. 

Plaintiff contends that imports of copper increased continuously 
from 1978 through September 1980, and that this absolute increase 
in imports was the cause of the Railway workers’ separation from 
employment. As proof, plaintiff submits the 103.8 percent increase 
of imports during the first 9 months of 1980. In addition, plaintiff 
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argues that imports negatively affected the domestic price of 
copper. 

The Secretary found that imports increased industrywide in 
1980, but that the closing of the refinery and smelter, and the re- 
sulting separations of the Railway workers, were not the result of 
increased imports. The Anaconda facilities’ production figures in- 
creased in quantity and dollar value over the first 6 months of that 
year over the first 6 months of 1979, and tonnage hauled by the 
Railway actually increased during the first 6 months of 1980. Also, 
the evidence clearly supports the Secretary’s conclusion that the 
decrease in tonnage hauled after July 1980 was caused by the 
miners’ strike, not by increases of imports. The Railway hauled 
813.1 short tons during the first 6 months of 1979, and 952.9 short 
tons during the same period in 1980, which amounts to a 17.2 per- 
cent increase in tonnage hauled. The Railway hauled 26.6 percent 
more anodes in 1980 than 1979. 

The OTAA performed a survey of Anaconda’s customers and 
found that the results did not show that increased imports were 
the cause of the separations. Anaconda’s increased sales and pro- 
duction figures for the first half of 1980, as well as the increased 
amount of tonnage hauled by the Railway over the same period, 
provide a reasonable basis in the record for the Secretary’s deter- 
mination. In addition, there is substantial evidence that economic 
factors related to the cost of compliance with environmental regu- 
lations were the primary cause of the closing of the smelter and 
refinery. “While the court may identify flaws in the methodology 
used by the Secretary, it is not the court’s function to substitute its 
own method of analysis for that of the Secretary.” Abbott v. Dono- 
van, 6 CIT 92, 570 F. Supp. 41, 47 (1983). 

The plaintiff contends that the EPA report demonstrates that in- 
creased imports contributed importantly to the Railway workers’ 
separation from employment. The report lists numerous factors 
which the EPA asserted contributed to Anaconda’s decision to close 
the plants, including: 


Historically low profitability of the company’s copper oper- 
ations; high operating costs associated primarily with operat- 
ing energy-intensive technology and processing low grade con- 
centrates; cost of needed process improvements; high mining 
costs; underutilization of smelter capacity resulting from re- 
duced supply of concentrates; and marketing problems with 
sulphuric acid. 


Environmental Protection Agency, Role of Clean Air Act Require- 
ments in Anaconda Copper Company's Closure of its Montana 
Smelter and Refinery 2-3 (1981). Anaconda decided that it could not 
economically make an investment to modify the plant, which 
would not solve its long-term needs. 

The Trade Act does not extend benefits to those whose place of 
employment is closed because of technological obsolescence. See 
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United Glass & Ceramic Workers v. Marshall, 584 F.2d 398, 405 
(D.C. Cir. 1978). The legislative history of the Trade Act indicates 
that “total or partial separations that would have occurred regard- 
less of the level of imports, e.g., those resulting from * * * techno- 
logical factors are not intended to be covered by the program.” S. 
Rep. No. 1298, 93d Cong., 2d Sess. 133 (1974), reprinted in 1974 US. 
Code Cong. & Admin. News 7186, 7275. The legislature contemplat- 
ed that the Secretary would deny certification when “another 
cause was so dominant that the separations * * * would have been 
essentially the same irrespective of the [finding] of the import in- 
crease.” Id. Thus, if a company closes a plant because technological 
and economic factors make continued operations impractical, it 
cannot be said that these factors are related to increases of im- 
ports. Subsequent increases of imports would be a result, not a 
cause, of the company’s termination of production. In Local 167, 
International Molders Union v. Marshall, 643 F.2d 26 (1st Cir. 
1981), the United States Court of Appeals for the First Circuit 
stated: “If unforeseen events later produced a shift to imports, that 
would have no bearing on what caused the [plant] to close when it 
did.” Jd. at 31. 

In United Glass and Ceramic Workers v. Marshall, 584 F.2d 398 
(D.C. Cir. 1978), the District of Columbia Circuit interpreted the 
words “contributed importantly” in light of changing technology. 
The court found that “Congress was concerned that the Trade Act’s 
worker adjustment assistance provisions not become a general pro- 
gram of unemployment assistance,’ and added that “a court must 
afford the agency substantial deference in dealing with complex 
and diverse applications under an admittedly vague mandate.” Id. 
at 407. The court concluded that, since “the OTAA’s investigation 
yielded a picture of the relative importance of imports that [was] 
reasonably, though not 100% accurate,” the Secretary should be 
affirmed. 

Hence, after reviewing the pertinent legislation, judicial prece- 
dents, and the administrative record, the Court holds that the Sec- 
retary did not err in finding that imports of copper did not contrib- 
ute importantly to the closing of the smelter and refinery and, 
thus, to the separation from employment of the Railway workers. 
Moreover, it is clear that economic factors unrelated to increases of 
imports were the reason for Anaconda’s decision to close the 
plants. Accordingly, it is the holding of the Court that the Secre- 
tary of Labor’s denial of certification is supported by substantial 
evidence, and is in accordance with the trade adjustment assistance 
provisions of the Trade Act of 1974. The determination of the Sec- 
retary is therefore affirmed, and plaintiffs action is dismissed. 
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